IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MVEDI CAL PROFESSI ONAL LI ABILITY ClVIL ACTI ON
CATASTROPHE FUND :

V.

Pl C | NSURANCE GROUP, | NC., :
et al. : NO 97-4229

VEMORANDUM AND ORDER

BECHTLE, J. JULY , 1997

Presently before the court is Plaintiff Medical Professional
Liability Catastrophe Fund's (the "Fund") Mtion to Renand this
decl aratory judgnent action, and Defendants Kunsil Ki mand Chung
Soo Kims (the "Kins") response thereto. For the follow ng

reasons, the court will grant the notion

BACKGROUND

On Septenber 4, 1996, the Kins, Defendants in this action,
filed a nmedical mal practice diversity action in this court
against Dr. Richard Hann. See Gv. A No. 96-6047. On March 26,
1997, the Fund' filed a declaratory judgnment action in the

Commonweal th Court of Pennsylvania, seeking a declaration that it

! The Fund was created to pay "all awards, judgnents and

settlenents for | oss or damages against a health care provider
entitled to participate in The Fund as a consequence of any claim
for professional liability . . . to the extent such health care
provider's share exceeds his basic coverage insurance in effect

at the tine of the occurrence.” 40 Pa. Stat. 8§ 1301.701(d).



was not required to cover or contribute to any judgnent or
settlenent resulting fromthe Kins' claimagainst Dr. Hann. On
April 22, 1997, the Kins filed a Notice of Renoval in the
Commonweal th Court, attenpting to renove the declaratory judgnent
action to this court and join it with their nmedical nmal practice
action under the court's supplenental jurisdiction, 28 U S.C. §
1367. On May 20, 1997, the Fund filed this Mtion to Remand
arguing that this court does not have subject matter jurisdiction
over the declaratory judgnment action.? On June 19, 1997, the

Kins filed a responsive brief.

1. DI SCUSSI ON

The Fund filed this action in the Cormonweal th Court
pursuant to Pennsylvania's Declaratory Judgnent Act, 42 Pa. Con.
Stat. Ann. 8 7531 et seq. The Kins seek to renpve it to this
court and join it with their action against Dr. Hann. The Fund
argues that because it is an alter ego of the Comonwealth, it is
not a citizen within the nmeaning of the renoval statute.

Al ternatively, it argues that if the court finds that it is a
citizen, it is a citizen of Pennsylvania, and conplete diversity
i s lacking because two of the Defendants in the declaratory

j udgnent action are also citizens of Pennsylvania. (Pl.'s Mot.
Supp. Remand at 3.) The Kins rely exclusively on 28 U S.C. 8§

1367 and contend that this court has subject matter jurisdiction

2 Fromthe record, it al so appears that all served
Def endants did not join in the renoval. However, because the
parties do not raise this issue, the court will not address it.



because the declaratory judgnent action "forn{s] part of the sane
case or controversy" as the nedical nal practice action that is
pendi ng before the court. (Defs." Mem Opp. Remand at 3.)

This court nust remand the action because it does not have
original jurisdiction and the renoval statute prohibits renoval
of state actions to federal court when a defendant is a citizen
of the state in which the suit is filed.

The federal renoval statute provides that

[Alny civil action brought in a State court of which

the district courts of the United States have ori gi nal

jurisdiction, may be renoved by the defendant or

defendants, to the district court of the United States

for the district and division enbracing the place where

such action is pending. .

(b) Any [diversity] civil action shall be renovabl e

only if none of the parties in interest properly joined

and served as defendants is a citizen of the State in

whi ch such action is brought.

28 U.S.C. § 1441 (a),(b).

A. State Statutory Jurisdiction

The Fund is not a private insurer, but rather an executive
agency of the Commonweal t h of Pennsyl vani a, established pursuant
to 40 Pa. Stat. Ann. § 1301.701 et seqg.® It is a Commonweal th
party entitled to the benefits extended to the Conmonwealth,

i ncl udi ng sovereign inmunity. 42 Pa. Con. Stat. Ann. § 8501;
DeVeaux v. Palner, 558 A 2d 166, 167 (Pa. Commw. C. 1989). The

® Diversity jurisdiction is absent between a state or its
alter ego and a citizen of another state. Pennsylvania Human
Rel ations Comin v. US Air, Inc., 615 F. Supp. 75 (WD. Pa.
1985) .




Commonweal t h of Pennsyl vani a has vested original jurisdiction
over actions brought by the Comonwealth in the Conmmonweal th

Court. 42 Pa. Con. Stat. Ann. 8 761; see also Anerican Cas. Co.

of Reading v. PHHCO Ins. Co., 643 A . 2d 91, 92 (Pa. 1994) (stating

that original jurisdiction over Fund' s decl aratory judgnent
action is vested in Comonweal th Court). Under no circunstances
does the statute allow for the exercise of jurisdiction over such
actions by this court. Therefore, this court does not have
jurisdiction to hear actions brought by the Conmonweal th, and
does not have original jurisdiction wthin the nmeaning of 28

U S.C § 1441.

B. Oiqginal Federal Jurisdiction

Even if the court were to find that jurisdiction is not
statutorily vested in the state courts, this court does not have
original jurisdiction because there is no federal question
presented and conplete diversity of citizenship is |acking.

Thus, the action could not have originally been filed in this
court.

The Fund's decl aratory judgnent action involves paynent of a
judgnent resulting froma state | aw nedi cal nmal practice action.

It does not "arise under the Constitution, |laws, or treaties of
the United States,"” and therefore does not invoke this court's
federal question jurisdiction under 28 U S.C. 8§ 1331. The action
nanes the follow ng defendants: PIC Insurance Goup, Inc., a
Pennsyl vania citizen, Dr. Richard S. Hann, a Pennsyl vani a

citizen, and Kunsil Kimand Chung Soo Kim Massachusetts
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citizens. If the Fund were not a Commonweal th party, it would be
a Pennsylvania citizen. Defendants Hann and PIC are both

Pennsyl vania citizens. Conplete diversity of citizenship is

| acki ng, and the court cannot exercise subject matter
jurisdiction under 28 U S.C. 8§ 1332. Therefore, the court does
not have original jurisdiction over this action under 28 U.S.C. 8§
1441.

C. State G tizenship

The renoval statute al so provides another reason why this
action cannot be renoved to federal court. That statute provides
that diversity actions shall be renovable to federal court "only
if none of the parties in interest properly joined and served as
defendants is a citizen of the State in which the action is
brought." 28 U S.C. 8§ 1441(b). Because Defendants Hann and PIC
are Pennsylvania citizens, the action cannot be renoved to
federal court.

Thus, the court cannot exercise supplenental jurisdiction
over the clains in this action which could not have originally
been brought here. Accordingly, it will remand the action to the

Commonweal th Court.

I11. CONCLUSI ON

For the above reasons the court will grant the Fund's Mdtion

to Remand.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MEDI CAL PROFESSI ONAL LI ABILITY ClVIL ACTI ON
CATASTROPHE FUND :
V.

Pl C | NSURANCE GROUP, | NC., :
et al. : NO 97-4229

ORDER

AND NOW this __ day of July, 1997, upon consideration of
Plaintiff Medical Professional Liability Catastrophe Fund' s
Motion to Remand and Defendants Kunsil and Chung Soo Kinis
response thereto, IT IS ORDERED that said notion is GRANTED and
this action is REMANDED to the Commonweal th Court of
Pennsyl vania. The Cerk of Court is ordered to return the file

to the appropriate court.

LOU S C. BECHTLE, J.



